I. Short answer questions

1. The hierarchy of the court system is in three levels, the trial court, the intermediate appellate court, and then the final appellate court, which is sometimes the Supreme or Superior court. Sides that lose in a previous case can appeal to a higher court.


2. FOIA is the Freedom of Information Act. This act grants the right to citizens to request information from the federal government, which they must supply with few exceptions. Journalists use this act to request information from the federal government that they may have a right to review and publish for the good of the people.

3. The historical roots of the 1st Amendment come from the restrictions that were placed on citizens prior to the American Revolution on public speech, publishing political ideas, and the Church of England. It is very applicable today in protecting political and public speech and forms the foundation of the principle of a separate church and state apparatus.

4. There are limits that can be placed on political speech, but it be held to an analysis of strict scrutiny. That means that there must be a compelling governmental interest (national security, for instance). The law must also be narrowly tailored to achieve that interest, and be the least restrictive means available to achieve the interest.

5. Public figures may bring a defamation claim to court provided that they can establish that there is a false statement of fact that concerns them and intends to harm them. They must also, if they are public figures, prove malice in the publication. Truth, however, is always an absolute defense to defamation. They cannot bring suit if the statement is true.

6. Ordinary citizens have rights to privacy from governments, and organizations that seek to gather information from them. Privacy laws grant citizens the right to be free from harassment in the case of telemarketing, for instance. The rights to privacy are not explicit in the constitution and instead derived from other rights.

7. The Sarbanes-Oxley Act forces corporations to speech, and the issue of compelled speech is not directly addressed in the first amendment. However, these laws exist to create an atmosphere of information in which investors can go into markets confidently and without the possibility of suppressed or insider information creating an unfair market condition.

II. Essay question
 
First Amendment freedoms say that we be allowed to speak our minds, inform others, and share opinions on almost every issue we can think of. However, we also assert that people have a right to privacy. That right is sometimes derived from the 4th or 5th Amendment and as a byproduct of the 9th Amendment. Public figures, however, present a special case, as what happens to certain public figures (politicians), is a matter of public interest. In addition, by the virtue of having a public life, certain expectations of privacy are not guaranteed.


The purpose of expressing one’s opinion about a public figure can be varied, but the ultimate goal is to allow free expression of opinion. Defamation laws exist to protect the reputation and privacy of public figures, but the tension is inherent. If a public figure appears to be drunk at a public function, he may or may not have been drunk, but it is the right of the people to speculate that he perhaps was, and publish their opinion. If it is false, then they are merely commenting on the appearance and opinions of a public figure. They may even assert that a figure, like President Bush often was accused of, breaking the law. 


Defamation protects public figures from injury, if they choose to pursue that course of action, from false statements that have the intent to harm them, and showed reckless disregard for the truth.  To prove intent and malice is very difficult.  

In California, the pursuit of defamation cases by public figures is rare. From a public relations standpoint, refuting the allegations point-blank is generally far more effective than allowing the case to gain standing in the public’s eyes by pursuing court action, the assumption being that the injured party considers what was just possibly malicious but probably untrue opinions or gossip so dangerous that they have something to hide. 

Injunctions against defamatory speech are very hard to get, because they assume the speech is defamatory before the statements have been made. Those decisions must be made in a court of law, and decided if those statements qualify as defamation. This further limits the protections afforded to public figures, and means they even if they win a defamation case, that may be decided long after the damage from the statements has been done. Prior restraint on speech, however, is usually and especially stifling to the public debate and unconscionable in most situations, and even defamation does not warrant such a measure to curtail the 1st amendment freedoms. 


Encouraging public debate, even about public figures that may be harmed, far outweighs the consequences of possibly defamatory speech, which must be considered on a case-by-case basis according to the strictest standards of law. 

